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TORRUELLA, Circuit Judge. Appellants filed professional

mal practice suits in Maine state court against attorneys John
Li ght body, Peter Murray, and their lawfirmMirray, Plunb & Murray
("MPMLawFi rnmi'), which was i nsured by appel l ee St. Paul Fire & Mari ne
| nsurance Conpany ("St. Paul"). St. Paul settled at | east sone of
these clains ina 1998 settl enment agreenent. Appellantsthenfileda
second cl ai magai nst St. Paul, arising out of alleged mal practice by
attorney Murray, under the theory that this clai mwas not covered by
t he 1998 agreenent with St. Paul. The district court, basedonits
interpretation of the 1998 agreenent, di sm ssed appel |l ants' suit for
failureto state a clai mupon whichrelief can be granted. For the
reasons di scussed below, we affirm
BACKGROUND

I n May 1997, appel l ants Alternative Energy, Inc., Beaver
Cadillac, GP., Inc., Beaver Pl ant Operations, Inc., and Chri stopher
Hut chi ns brought | egal mal practice and other clainms i n Cunmber| and
County Superior Court (the "Maine lawsuit") agai nst the MPMLaw Fi rm
and one of its attorneys, John Li ghtbody. Peter Miurray, another
attorney of the MPMLaw Firm was added as a defendant to t he Mai ne
| awsuit i n August 1998. The cl ai magai nst Murray di d not ari se until
the summer of 1993.

Murray practicedlaww th the MPMLaw Firmuntil May 1,

1993, when he established hisownfirm Peter L. Murray Law O fices
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("Murray LawOFfices"). Inaddition, Miurray renai ned "of counsel " to
the MPMLaw Fi rmafter opening hisowm firm Mirray representedthe
appellants intwo different capacities relevant tothe Maine | awsui t:
as "of counsel” to the MPMLaw Fi rmand as an attorney of Murray Law
O fices.

St. Paul was the professional liability insurer for the MPM
Law Firmand its enpl oyees, and Zurich Anerican I nsurance Conpany
("Zurich") issued professional liability insurance for Murray Law
Offices. Thus, two separate policies covered Murray, dependi ng upon
whi ch hat he was wearing at the tinme of his actions.

I n Novenber 1998, appellants and St. Paul enteredinto a
Cener al Rel ease and | ndemi ty Agreenent ("1998 Settl ement Agreenent™).
The 1998 Settl ement Agreenent provi ded that the appel | ants rel eased al |
cl ai ns t hey had agai nst "John C. Li ghtbody, Peter L. Murray, Mirray,
Plunmb & Murray and its past and present officers, directors,
st ockhol ders, partners, and enpl oyees, andits insurer, St. Paul.
except as provided bel ow. " The 1998 Settl enent Agreenent then stated
that the appell ants:

expressly reserve and do not rel ease any and al |

clai ms, causes of action, or actions agai nst

Peter L. Murray, Peter L. Murray Law O fices, and

their insurer, Zurich-American | nsurance Conpany,

W th respect toany acts or om ssions commtted

or performed by himin his|egal representation

of the Rel easors [appell ants], or any of them

fromthe date of May 1, 1993 to the present
including, without limtation, all clains, causes
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of action or actions for professional nmal practice

arising out of the representation of the

Rel easors, or any of them by Peter L. Murray and

Peter L. Murray Law Offices....

I n April 2000, appell ants enteredinto an agreenent with
Zurich ("Zurich Agreement”) to settl e the mal practice cl ai ms under
Zurich's coverage. The Zurich Agreenent settl ed cl ai ns agai nst Murray
Law O fices and Peter Murray, as attorney for Murray LawOffi ces, for
actions taken on or after May 1, 1993.

Appellants then filed a First Amended Conplaint for
Decl arat ory Judgnent agai nst St. Paul for nal practi ce and ot her cl ai ns
arising out of representation by Peter Murray in his "of counsel™
capacity after May 1, 1993. Appel |l ants sought a decl arat ory j udgnent
that St. Paul , appel |l ee, had a duty to defend and i ndermi fy Murray with
respect to these cl ai ns, and sought nonet ary damages ari si ng out of St.
Paul ' s refusal to defend and i ndemi fy Murray.! St. Paul renoved t he
action to federal court.

Appellee filed a Motionto D smss the Decl aratory Judgnent
Conpl aint for failure to state a clai mupon which relief could be
granted and attached a copy of the 1998 Settl| enment Agreenent. Appellee

clai med that the 1998 Settl enment Agreenent between appel |l ants and

appel l ee rel eased al |l cl ai ms agai nst Murray covered by St. Paul's

! Murray assigned to appel |l ants all cl ai n8 and causes of acti on agai nst
St. Paul, arisingonor after May 1, 1993, for defense and i ndemity
coverage under policies issued to the MPM Law Firm
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i nsurance, including any claims agai nst Murray i n his "of counsel "
capacity to the MPM Law Firmon or after May 1, 1993.

The District Court for the District of Maine, findingthat
the 1998 Settl ement Agreenent "unanbi guously rel eased St. Paul ,"
grant ed appel |l ee' s notionto di smss. On Decenber 19, 2000, the court
ent ered j udgnent in favor of appellee. The district court determ ned
t hat the 1998 Settl enment Agreenent was "a broad and general surrender
of all clains against St. Paul and agai nst Attorney Murray and t he
Murray, Plunb & Murray firm for malpractice within St. Paul's
coverage." The express exceptiontotherelease, the court stated, did
not incl ude cl ai ms agai nst Murray under St. Paul ' s i nsurance cover age.
Rat her, the district court assertedthat "[t]he only reasonabl e readi ng
of the exceptionisthat it savedclains for the plaintiffs to assert
agai nst the Zurich-Anmerican coverage." The court reasoned that the
1998 Settl| enment Agreenent denonstrated that St. Paul and appel |l ants
"t hought they were laying matterstorest.” Qherwise, if St. Paul was
toremainsubject tofurther liability, there woul d be no reason for
St. Paul to settle.

Appel lants filed atinely notice of appeal on January 12,
2001. They argue that the district court erredinthree ways. First,
the district court shoul d not have consi dered the 1998 Settl enent
Agreenent in deciding appellee's Rule 12(b)(6) notion to disn ss,

because t he agreenent was not appended to or expressly incorporatedin
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t he conplaint. Second, the district court erredin determ ningthat
t he 1998 Set t| enent Agreenent unanbi guously rel eased St. Paul, thereby
prohi biting appel lants' suit. Third, thedistrict court appliedthe
wrong | egal standard in evaluating the notionto dismss. W find
appel l ants' argunments unconvincing on all counts.

DI SCUSSI ON

| n an appeal fromadistrict court's notionto dismss under

Rul e 12(b)(6), this Court appliesde novoreview Beddall v. State St.

Bank & Trust Co., 137 F. 3d 12, 16 (1st Cir. 1998). We first address

appel l ants' claimthat the district court erredinnot grantingtheir
notion to strike the 1998 Settl enment Agreenent.
A. Consideration of the 1998 Settl ement Agreenent
I n eval uati ng appell ee's notionto dismss for failureto
stateaclaim thedistrict court took i nto consi deration an attached
copy of the 1998 Settl enent Agreenent, even though it was not appended
to or incorporated in appellants' conplaint.
Inrulingonanotionto dismss, acourt nmust accept as true
all the factual allegations in the conplaint and construe all
reasonabl e inferences infavor of theplaintiffs. Id. Odinarily, a
court may not consi der any docunents t hat are out si de of the conpl ai nt,
or not expressly incorporatedtherein, unless the notionis converted

intoone for summary judgnent. Watterson v. Page, 987 F. 2d 1, 3 (1st

Gir. 1993).



There i s, however, a narrowexception "for docunents the
aut henticity of which are not di sputed by the parties; for official
public records; for docunents central toplaintiffs' claim or for
docunents sufficientlyreferredtointheconplaint.” [d. Wenthe
conpl ai nt rel i es upon a docunent, whose aut henticity is not chall enged,
such a docunment "nerges i nto the pl eadi ngs" and t he court may properly
consider it under a Rule 12(b)(6) notionto dismss. Beddall, 137 F. 2d

at 17; accord Clorox Co. P.R v. Proctor & Ganbl e Cormercial Co., 228

F.3d 24, 32 (1st G r. 2000) (considering advertising material outside
of the conplaint inanotiontodismss fal se adverti sing cl ai mbecause
material was "integral" to assessing the conplaint's allegations).
In this case, the district court properly took into
consi deration the 1998 Settl ement Agreenent inruling on defendant's
notion to dism ss.? The First Anended Conpl aint for Declaratory
Judgnent refers tothe 1998 Settl enent Agreenent or its terns numerous
times. Moreover, appellee' s allegedliability under the conpl aint
depends directly upon whet her the "of counsel” clains areinterpreted

t o have been rel eased under the 1998 Settl enent Agreenent. Although

2 St. Paul attached three docunentstoits notionto dismss: the May
1997 conpl ai nt agai nst the MPM Law Firm and Li ght body, the 1998
Settlement Agreenent, and a St. Paul policy. The district court
granted plaintiffs' notiontostrikew threspect toall but the 1998
Settl enent Agreement. Sincethereis no appeal as tothe other two
docunments, consideration of these docunents is not before this Court.
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appel | ants chal | enge t he rel evancy of t he agreenent to their notion,?3
they do not dispute its authenticity.

Under First Circuit precedent, when "a conpl ai nt's factual
al | egations are expressly linked to--and adm ttedly dependent upon--a
docunent (the authenticity of whichis not challenged)," then the court
can reviewit upon a notionto dismss. Beddall, 137 F. 3d at 17.
Si nce t he appel | ants' conplaint fails to state a cl ai munl ess appel | ee
retains sone neasure of Iliability, which depends upon the
interpretation of the 1998 Settl enent Agreenent, the district court
properly consi dered t he agreenent i n granting defendant's notionto
di sm ss.

Havi ng determ ned t hat the 1998 Settl| ement Agreenent becane
part of the pl eadi ngs for the notionto disnss, we next address t he
meani ng of the rel ease.

B. Interpretation of the 1998 Settl enent Agreenent
Under Mai ne | aw, whet her contract | anguage i s anbi guous i s

a question of awto be deci ded by the court. Lidstone v. Green, 469

A. 2d 843, 846 (Me. 1983). Acontract i s anmbi guous when t he | anguage
"i s reasonably susceptible of different interpretations."” ld. (quoting

Portland Val ve, Inc. v. Rockwood Sys. Corp., 460 A 2d 1383, 1387 ( Me.

3 Appel l ants argue that the 1998 Settl enent Agreenent i s not rel evant
to St. Paul's motion w thout the St. Paul policies to which the
agreenent applies. Appellants allegeintheir conplaint that the "of
counsel " cl ai ms agai nst Murray are covered by "one or nore" St. Paul
pol i ci es.
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1983)) (internal quotations omtted). Anbiguityisto be determ ned

fromthe perspective of an ordi nary or average person. Nautilus Ins.

Co. v. Jabar, 188 F.3d 27, 30 (1st Cir. 1999) (findingthat a pollution

exclusion clause was anbi guous as to whether it excluded only
envi ronnent al pol lution or al so funes di scharged by products used by

insured); Anmerican Enpl oyers' Ins. Co. v. DeLorne Publ'g Go., Inc., 39

F. Supp. 2d 64, 76-77, 82 (D. Me. 1999) (finding that the word

"m sappropriate” was not anbiguous and citing its ordinary nmeaning).
The di strict court determ ned as a matter of | awthat the

1998 Settl enment Agreenent was unanbi guous because it was reasonably

susceptibleto only oneinterpretation: it released St. Paul from

[iability for all clains agai nst the MPMLaw Fi rmand i ts enpl oyees,

i ncl udi ng those agai nst Murray i n his "of counsel " status. The 1998

Settl ement Agreenent provides that the Rel easors (appellants):

rel ease, acquit, and forever di scharge John C.
Li ght body, Peter L. Murray, Mirray, Plunb &
Murray. . . and its insurer, St. Paul Fire &
Marine | nsurance Conpany (hereinafter "the
Rel easees”), of and fromany and all cl ains,
causes of action, or actions which any of the
Rel easors has agai nst any of the Rel easees,
except as provi ded bel ow.

The rel ease then states:

the Rel easors expressly reserve and do not
rel ease any and al |l cl ai ns, causes of action, or
actions agai nst Peter L. Murray, Peter L. Miurray
Law Offices, and their insurer, Zurich-Anerican
| nsurance Conpany, with respect to any acts or
om ssions comm tted or performed by hi min his
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| egal representation of the Rel easors, or any of

them from the date of May 1, 1993 to the

present....
(enmphasi s added) .

Appel | ants argue that, although the district court's
understandi ng i s one reasonabl e interpretation of the 1998 Settl enent
Agreenent, it is not the only reasonableinterpretation, sothat the
contract | anguage shoul d be found t o be anbi guous. Appel |l ants assert
t hat the 1998 Settl| enent Agreenent rel eased St. Paul , except for any
claims that may be made agai nst Murray, in any of his capacities,
arisingonand after May 1, 1993. Appel |l ants cl ai mthat the word "and"

in the reservation to the rel ease nmeans "or," see Black's Law

Dictionary 110 (3d ed. 1933), sothat the 1998 Settl ement Agreenment
reserves all clains, arisingonor after May 1, 1993, that coul d be
made agai nst Peter Murray, Murray Law O fices, or Zurich. Under this
i nterpretation, appel |l ants did not rel ease Peter Murray, regardl ess of
t he capacity i n whi ch he was wor ki ng, fromany cl ai ns ari si ng on or
after May 1, 1993. Thus, appellants insist they have avalidclaim
agai nst St. Paul for actions arisingfromMirray's "of counsel™ rol e
on or after May 1, 1993.

Appel | ants' profferedinterpretati on of the 1998 Settl enent
Agr eenent, however, is not reasonable. "And" is not an anbi guous term
Al t hough "and" m ght, inrare circunstances, be construedto nean "or,"

see Black's Law Dictionary 86 (6th ed. 1990), to the ordinary or
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aver age person "and" neans "and."” "And," inits conjunctive sense,
al so appears to be the plainneaninginthe 1998 Settl enent Agreenent.
Mor eover, if appellants had intended to explicitly reserve
clainms after May 1, 1993 agai nst Murray in his "of counsel " capacity
(as insured by St. Paul ), then appel |l ants shoul d have ei t her i ncl uded
St. Paul inthe exceptiontothe general rel ease, or have circunscribed
t he general releaseas it relatestoclainmsinsuredby St. Paul. Wen
ver bal acrobatics arerequired to reach the interpretation of the
settl ement asserted by t he appel | ants, we cannot say t hat t he | anguage
is"reasonably suscepti ble of different interpretations."” Lidstone,
469 A. 2d at 846 (enphasi s added). "Acontract need not negate every
possi bl e construction of its terns in order to be unanbi guous." Waxler
v. Waxler, 458 A 2d 1219, 1224 (Me. 1983) (finding that a divorce
settl enent agreenent, which did not specifically provide or excl ude a
set-of f agai nst spousal paynments, was unanbi guous and cl ear onits
face). Therefore, the district court properly determ ned that the 1998
Settl enment Agreenent, which was clear on its face, was unanbi guous.
When a contract i s unanbi guous, the interpretati on of such
contract isleft tothe court. Lidstone, 469 A 2d at 846. The court
nmust construe t he unanbi guous | anguage i n accordance withits plain and
generally accepted neaning. 1d. The 1998 Settl enent Agreenent
provi des that all cl ai ns agai nst Peter Murray or the MPMLaw Fi r mt hat

are insured by St. Paul are rel eased, and that appell ants only reserved
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clai ns agai nst "Peter L. Murray, Peter L. Murray Law O fices, andtheir
insurer Zurich" (enphasis added). In accordance with the plain

conj unctive neani ng of "and, " appel | ants reserved only t hose cl ai ns
agai nst Peter Murray, arising out of his work as an attorney for Mirray
Law O fices, for which he was i nsured by Zurich. Thus, under the
unambi guous | anguage of the 1998 Settl enent Agreenent, all clains
agai nst Peter Murray in his "of counsel” capacity, sincethese woul d be
insured by St. Paul, were rel eased.

C. Standard for Granting a Motion to Dism ss

The pur pose of anotionto dismss "is to determn ne whet her
t he conplaint all eges facts sufficient to state a cause of action.™
Beddal | , 137 F. 3d at 17. In deciding onthe notion, thecourt isto
assume all plaintiffs' allegations are true and nake all reasonabl e
inferences in favor of the plaintiffs. [d. at 16.

Appel | ants assert that the district court erredingranting
appellee's motion to dism ss because the conplaint is legally
sufficient. Inlight of the 1998 Settl enent Agreenent, however, whi ch
becane part of the pl eadi ngs for the 12(b)(6) notion, as di scussed
above, and the district court's finding that the agreenent was
unambi guous and rel eased St. Paul fromliability as a matter of | aw,
appel l ee cannot be held |iable by appellants for these clains.
Therefore, theplaintiffs' conplaint didfail tostate a clai mupon

which relief could be granted.
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CONCLUSI ON

We conclude that the district court properly granted
appellee's notion to dism ss under Rule 12(b)(6) based on the
unambi guous | anguage of the 1998 Settl enment Agreenment rel easing

appellee fromliability. Affirnmed.
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